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PFqffftflfflE TO SPECIES REQUIREMENT 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

In response to the outstanding Office Actions dated May 5, 2004 and June 28, 2004 in 
which the Examiner imposed a species requirement, please consider the following remarks. 

Petition for Extension of Time under 37 CFR 1.136. 

U is respectfully requested that the time for response to the Office Action dated May 
5 f 2004 and June 28, 2004 be extended for a period of two monihs(s) from July 28, 2004 to 
September 28, 2004. It is respectfully submitted that the appropriate extension of time should 
be governed by the Office Action dated June 28, 2004, and not the Office Action dated May 
5, 20W as suggested by the Examiner. it is respectfully submitted that the Applicants 
response dated June 3, 2004 was responsive to the Office Action dated May 5, 2004, and 
although the Examiner may not agree with the Applicant's assertion that claims 1-35 are 
readable on the elected species, that does tun make the Applicant's election non-responsive. 
Thus, it is respectfully submitted that a two-month extension of time is required. 

Alternatively, if the Examiner does not agree with the Applicant's assertion that the 
appropriate extension of time should be governed by the Office Action dated June 28, 2004, 
than it is respectfully requested thai the time for response to the Office Action dated May 5, 
2004 be extended for a period of three months(s) from June 5, 2004 to September 5. 2004, 
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Species Requirement 



In the Office Action dared May 5, 2004, ihe Examiner indicated that the present 
application contains claims directed to more than one species and thus requires an election 
under 35 U.S.C. 12 1 of one of the following species of the claimed invention; 

I. Species 1, Figs. 1-3 and 6-9 

II. Species 2, Fig- 10 

III. Species 3, Fig. 11 

IV. Species 4, Figs. 12 and 13 

V. Species 5, Figs. 14-16. 

In response to the species election. Applicant provisionally elects the invention of 
Species 5 - as depicted in Figs. 14- 16 - drawn to a spinal disc distractor - for prosecution in 
this application. Applicant reserves the right to file divisional applications to protect the 
inventions of Species 1-4. Applicant provisionally elects Species 5 with the understanding 
that the claims shall be restricted to this species only if no claim finally held to be allowable 
is held generic. Applicant believes that pending claims 1-4, 6, 17, 18, 20, 2 1, 22, 26, and 30- 
35 are readable on the elected Species. 

The election of Species 5 and the temporary withdrawal of claims not readable 
thereon pending the allowance of a generic claim, is not to be interpreted as an admission as 
Applicant still believes that the introduction of Figure 8A is not new matter. 

Reconsideration and allowance of the present application in view of the above 
remarks is respectfully requested The Examiner is respectfully requested to reconsider this 
application with a view towards allowance. The Examiner is invited to call the undersigned 
attorney at 212-326-7883, if a telephone call could help resolve any remaining issues. 



Pate: September 7, 2004 




By; Giuseppe Molaro 



(Reg. No.) 

3S t 34fl 

(Reg. No.) 



32,039 



For Brian M. Rothery 
JONES DAY 

222 East 41st Street 

New York, New York 10017 

(212)326-3939 
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